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corruption: The role of the
Supreme Audit Institutions

ABSTRACT

The political and financial external control of the
management of — public funds is a mission entrusted to
the State under the democratic Rule of Law. In the present,
tax-paying citizens who require more and more accuracy,
responsibility and transparency in the management of pu-
blic resources zealously demand its fulfillment. Citizens
examine these qualities to have the necessary trust in the
institutions that undertake external control.

The Court of Accounts of Portugal (Tribunal de
Contas) has the constitutional mandate of carrying out
the external control of public management. A sovereign
institution supervises the economic and financial manage-
ment of the Federal Administration, its jurisdiction covers
all actors that in any way manage public funds. It acts as
a guardian on behalf of the original holders of the right to
these funds.

The aim of this article is to analyze public auditing
in its condition of an instrument of control par excellence,
used by the Portuguese Court of Accounts both as a dis-
suasive and investigative instrument against corruption,
particularly by the specific techniques of forensic auditing.
Even though forensic audits are not encompassed by the
fundamental role and primary aim of the Supreme Audit
Institutions, a result of their usefulness is that they are now
internationally recognized as a valuable contribution in the
combat against corruption.

Keywords: Public audits; Supreme Audit Institu-
tions; Corruption; Forensic audits.
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1. INTRODUCTION

The issuance of Act 98/97 on August 26%, 1997, re-
garding the Organization and Process of Portugal’s Court of
Accounts [in its original acronym, LOPTC], established au-
dits as the fundamental technique of the Court of Accounts
to control public financial activities. However, since the
1980s, the Court has approved a number of individual audit
rules while seeking to develop and to apply the norms of its
supportservices [Servigos de Apoio], in conformity with the
highest current standards of technical quality and efficiency.!

In a context of severe economic and financial crisis
such as the present one, public audits will be put to test
in their capacity to serve as effective tools to guarantee
transparency in public management (Cabeza del Salva-
dor, 2009).2 The economic and social transformations that
have occurred doubtlessly reflect themselves in the way
the concept of audit is defined. From a definition based on
the reconstitution of past facts, analysts gradually came to
emphasize the preventive and guiding functions of audits as
a field of knowledge.

The importance of auditing public accounts is
recognized since the ancient times of the Babylonians,
Greeks, Romans and Egyptians. One can actually find a
reference to the clear need for the role of auditors in so-
ciety in Aristotle’s treatise on Politics. He states the need
for a magistrate to be placed above all other magistrates
who manage public money, “whose manages nothing for
himself and makes others account for their management
and correctsit[...]”.3
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McMickle (1978)* also refers to the writings of Aris-
totle, who described that the Senate of Athens was consti-
tuted by 500 persons who selected a Council of 10 Logistae
and 10 Euthuni to verify the accounts of the public officials
with the particular aim of detecting fraud.

2. EXTERNAL PUBLIC AUDITS

For the purpose of brevity, let us now turn to the
current definitions of public audit and auditor, and to how
they are characterized, in order to examine the external
control exercised by the Court of Accounts.

Despite its initial purpose of verifying accounts and
accounting acts, the object of the external audits of public
institutions evolved as a result of what Pollit ez a/ (1999)
called the “machinery of democratic accountability”, re-
ferring to the Supreme Audit Institutions.’

There are several definitions of public audit both
from an internal and external perspective. Bearing in mind
the aim of this article, I shall focus on the definition of ex-
ternal public audit, that is, public audits performed by the
Court of Accounts.

INTOSAI defines an audit as a “review of a body’s
activities and operations to ensure that these are being per-
formed or are functioning in accordance with objectives,
budgets, rules and standards”.6

In turn, the European Court of Auditors (ECA)
adopted the following definition’: “The objective of an
audit of financial statements is to enable the auditor to
express an opinion on whether the financial statements
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are prepared, in all material aspects, in accordance with
an identified reporting framework. The objective of an
audit of compliance is to enable the auditor to conclude as
to whether the activities, financial transactions, and infor-
mation comply, in all material respects, with the applicable
legal and regulatory framework”.®

In its Manual of Audit and Procedures, Vol. I, the
Portuguese Court of Accounts presents a definition of au-
dit similar to that of INTOSAI: “An audit is a review or
verification of a particular matter, in order to analyze its
compliance with specific rules, standards or objectives. It
is accomplished by a reputable and technically prepared
person according to generally established principles, me-
thods and techniques that may enable auditors to form an
opinion and issue a report on the matter”.”

The LOPTC establishes audits'’ - of any type or na-
ture regarding acts, procedures or other aspects of financial
management - as the fundamental method of the Court of
Accounts for carrying out its control activities.

However, according to Article 55 of the LOPTC
and considering the guidance of the Court of Accounts
toward integrated control, all types of audits are accepted."

The Portuguese Court of Accounts closely follows
the classification presented by INTOSAI in the Internatio-
nal Standards of Supreme Audit Institutions (ISSAI)*? and
carries out financial audits (ISSAI 1000 to 2999),'® com-
pliance audits (ISSAI 4000 to 4200)!* and performance
audits, or value-for-money audits (ISSAI 3000 to 3999).1°

Regarding financial audits, their main scope is to
analyze the regularity, legality and reliability of the audited
accounts. In conformity with the INTOSAI definitions, !¢
independent analyses are carried out and objective opinions
are written on the reliability of the accounts and financial
statements and on the use of resources by the audited insti-
tutions, thus meeting the applicable standards of accounting
and financial reporting to which they are subject.

On their turn, compliance audits have the goal of
ensuring the degree of fulfillment of the applicable internal
and juridical standards, internal policies (established, for
instance, by codes of ethics and conduct), and cover a vast
array of issues. Compliance audits are developed according
to two fundamental criteria: a) Regularity — to ensure that
the activities, transactions and information presented in
the financial statements of the audited institution are in
conformity with the applicable legal provisions; and b)
Property [or adequacy] — an analysis of the compliance of
the management exercised by the public officials with
the applicable principles of public financial management."”

Finally, performance audits, or value-for-money au-
dits, are independent analyses of the efficiency, effective-
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ness and economy regarding how the audited institutions
use their resources.!®

Based on this three-fold classification and on the
provisions of article 55 of the LOPTC, the Court of Ac-
counts may also undertake integrated audits'® or com-
prehensive audits to attain an integrated view of the
audited institution. Consequently, the Portuguese Court
of Accounts is not as restricted as other Supreme Audit
Institutions, which experience constraints such as limits
to their independence, poorly trained personnel, the lack
of follow-up on previous recommendations, and limits to
the scope of their audits.20

Audits can detect anomalies when properly con-
ducted by using methods, techniques, tests and samples,
and after their distinct stages are concluded (preliminary
study, production and approval of a global audit plan, the
audit itself [including a concrete assessment and evalua-
tion of the controls of the audited institution, production
of a work plan, of audit dossiers and field work], evalua-
tion [production of the audit report and notification to the
audited institution, which has the right to object to it] and
production of the report.

Such anomalies can range from simple mistakes and
irregularities to cases of financial violations or even criminal vio-
lations (unlawful acts). Therefore, it is fundamental that the
work plan of an audit reasonably ensure the detection of
anomalies. Depending on their legal status, such anomalies
may have to be communicated by the Public Prosecutor’s
Office to the applicable judicial instances.

If an error, an irregularity or even a violation is detected
during the audit, the auditor can change the audit program.
The auditor must meet all evidentiary requirements pos-
sible, obeying the applicable rules for testimonials, while
bearing in mind that both from a material and formal pers-
pective, the evidence produced by the audit can be used
in judicial procedures.

Thus, the work documents of auditors are indis-
pensable means of evidence for any lawsuits that may arise.?!

The errors can be omission, duplication, compensa-
tion, imputation or an error of principle. Upon their detection,
auditors must produce audit recommendations to the audi-
ted institution so they can correct them. In tumn, an irregularity
can be an intentional or unintentional violation of a law, or of
an accounting or administrative standard or principle. If an
error is not corrected in a timely manner, it can become an
irregularity in the form of a systematically recurrent error. Errors,
asmuch as irregularities, can lead to financial consequences.”?

Anirregularity can be characterized as a fraud when
the applicable juridical requirements are present in relation
to both the objective and subjective elements of an audit.
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A fraud is generally present in cases of manipulation of the
law, falsification, modification or voluntary omission of
entries and/or supporting documents with the intention
of producing an incorrect record of the financial data or a
misappropriation of assets or embezzlement of funds for
purposes other than those for which they were assigned.”

3. EXTERNAL PUBLIC AUDITS AND THE
COMBAT AGAINST CORRUPTION:
FORENSIC AUDITING

Preventing corruption is not a direct objective of
the Supreme Audit Institutions. Nonetheless, it is during
the process of audits that most frauds and evidences of
corruption are detected.?* Furthermore, as Dye (2007)
affirms, SAls cannot remain indifferent to the intrinsic
difficulties of legislators in the field of combat against
corruption, especially in the contexts of less developed
countries.”

In 2013, INTOSAI issued the international stan-
dards ISSAI 300 and ISSAI 400 on the fundamental prin-
ciples of performance auditing and compliance auditing.
Both standards specify the type of information to be
included in audit reports, which must accurately descri-
be their audit objectives, the evidences collected during
the audit process and its results. Audit reports must also
accurately describe their subject matter, criteria, methodo-
logy, sources of data and any limitation to the data used,
along with the audit findings.*

January/April 2016

starements

TR N

| |

Around the year 2000, because of the widely re-
cognized importance of the concept of accountability for
the future of democracies, a new way of thinking be-
gan to emerge regarding the future role of audits and of
the Supreme Audit Institutions, in view of the t social,
economic and financial transformations taking place in
an at an unstoppable pace.”

In this context, it is evident that all governance
instances must contribute to an effective transparency
atthe political, legal and financial levels. In the words of
Dobrowolski (2013) the SAIs must “contribute to com-
bating corruption through their audit work”.2

Several studies?” have pointed out limitations in
the mandates of the SAls in relation to all types of au-
dits. However, none of them has mentioned the Portu-
guese Court of Accounts.® In this specific case, there are
no legal obstacles to audits with a different scope from
the traditional scopes of financial audits, performance
audits and compliance audits. Nor is the mandate of the
Portuguese Court restrictive in this regard.

In addition to the traditional types of audits car-
ried out by the SAls, Dye (2007) identifies a new type of
audit, namely forensic audit. In this type of audit, “audi-
tors design their audits to gather evidence to prove the
existence of fraud and/or corruption. The skills required
to do this exceed the audit skills necessary to conduct
a financial or compliance audit”.®

In the present, the SAls of countries of Anglo-
-Saxon tradition frequently carry out this type of audit.*
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In 2005, Brazil’s Court of Accounts [Tribunal de Contas
da Unido-TCU] requested information to the Office of
the Auditor General of Canada with a view to creating
a department identical to the Canadian Forensic Audit
Unit.*® Also in 2005, the Comptroller General of the Re-
public of Costa Rica started a similar process as a joint
venture with the same goal, in liaison with the Canadian
Office of the Auditor General.**

The debate about whether or not it is opportune
for SAIs to develop forensic audits in addition to the tra-
ditional audits has not been a pacific one. However, in
1997, during the 4 Triennial Congress of the Caribbean
Organization of Supreme Audit Institutions (CAROSAI)
in Georgetown, Guyana, World Bank consultant James
P. Wesberry Jr. affirmed that “in a world which is being
devastated by collapsing morals, [...] there will be no
other alternative to SAls than to man the front lines in
the battle against corruption by rapidly developing a
special group of forensic auditors capable of performing
independent investigatory audits [emphasis added] where-
ver corruption is alleged”.®

As to the Portuguese case, Lopes (2003) asserted
that the competence and jurisdictional powers of the
Court of Accounts suffice for efficaciously combatting
corruption.®

International organizations have not refrained
from approaching this subject. INTOSAI itself clearly
addressed the issue of cooperation among SAls and in-
ternal audits in the public sector, and stated that in addi-
tion to performance and compliance audits, SAls must
also carry out special examinations and forensic audits.¥

This concern by the international organizations
is by no means recent. In 1998, the 16" International
Congress of Supreme Audit Institutions (INCOSAI) held
debates regarding the role of SAls in the prevention and
detection of fraud and corruption, and the adequate me-
thods and techniques to attain this aim.*® On its turn,
the 215 United Nations / INTOSAI Symposium held in
Vienna in 2011 on “Effective practices of cooperation
between Supreme Audit Institutions and citizens to
enhance public accountability” resulted in the conclu-
sion, inter alia, that citizens have the duty to warn SAls
about situations of fraud and corruption, whereas SAls
must create mechanisms to manage this type of infor-
mation. The SAls of Mexico and the USA are mentioned
in connection with this discussion, due to the mechanis-
ms that they have established to receive and deal with
citizen denunciations.¥

In 2013, the United Nations and INTOSAI un-
dertook a joint project focused on the role of the SAls
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in the combat against corruption.®’ After collecting data
on the theme, this project published a first document
with its conclusions.” The same concern was reflected
by the OECD, which confirmed the need for SAIs to de-
dicate themselves to new types of audits that may allow
the identification of situations of corruption and fraud.*?
The European Court of Accounts is providing guidance
on its website regarding how to collect audit data and
to conduct audit interviews, along with guidelines for
auditors on the issue of fraud.®

According to the definition of Singleton (2006),
a forensic audit is a process to detect, prevent and cor-
rect fraudulent activities. Therefore, forensic auditors
must be capable of preventing a reasonable hypothesis
of fraud.*

Ayala (2008) also defines a forensic audit as a
type of audit that may emerge whenever a fraud is de-
tected during another type of audit. In this regard, the
investigation of a financial fraud depends on the type
of fraud, the environment in which it was committed
(that is, public or private sector) and the applicable le-
gislation. On the other hand, a forensic audit can start
directly without a previous audit of another type, for
instance, in specific cases of denunciation.

Forensic audits can be either preventive or reac-
tive. A preventive® forensic audit has the objective of
providing assurance to organizations regarding their
ability to dissuade, prevent and react against financial
frauds. It may include previous consultancy tasks to
implement anti-fraud programs and controls, along
with mechanisms of alert in case of irregularities, and
a complaint management system. This first approach
is preventive inasmuch as it comprises actions and de-
cisions in the present to avoid frauds in the future. On
its turn, the goal of a reactive forensic audit is to iden-
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tify financial frauds by undertaking a deep investiga-
tion to provide clarifications on the amounts involved
in a fraud, along with its direct and indirect effects, its
legal status and its presumable authors and accompli-
ces. The destination of the conclusions of this type of
forensic audit are the judicial authorities, in particular
the criminal authorities. Their approach is reactive
inasmuch as they comprise actions and decisions in
the present as a response to facts that occurred in the
past. Finally, there may arise the need to perform a
comprehensive forensic audit — that is, a forensic audit at
once preventive and reactive.*

In the context of the Portuguese Court of Ac-
counts, forensic audits are linked to evidence collection
techniques specifically adapted to sustain the collected
evidence, and to the appointment and preparation of
auditors to testify in trials.” On the other hand, the
process of establishing a specific department with the
adequate analytic tools to receive and deal with fraud
complaints from a forensic perspective, while providing
expert training to the auditing personnel of the Court of
Accounts, may enable a situation in which an autono-
mous department, or a number of expert auditors integra-
ted to the work of the regular audit teams can undertake
forensic audits whenever the evidence of fraud is found
in other types of audits.

The resulting advantage of such an innovation®
is that it would pave the way for audits specifically ai-
med at routine evaluations of risk and detection of financial
fraud, in line with the rationale expressed by the above-
-mentioned international organizations as reasons for
concern and action by the SAls.* It would strengthen

the efficiency of the Public Prosecutor’s Office in its roles
of filing financial liability lawsuits and referring cases
that involve audits to the appropriate authorities upon
the discovery of criminal activity.

Therefore, this solution would enable gains of effi-
ciency in lawsuits filed by the Public Prosecutor’s Office.

4. CONCLUSION

Audits are now definitively accepted by Portugal’s
Court of Accounts as the fundamental technique of con-
trol of public financial activities. Considering the Court
of Accounts’ current trend toward integrated control,
Act 98/97 regarding its Organization and Process has
proved to include all types of audits, even though fi-
nancial, performance and compliance audits still play
the central role among its activities. This fact is in line
with the orientations of the international instances of
which the Court of Accounts is a member.

Whenever an error, irregularity or violation is
detected during an audit, the auditor in charge must
take all necessary steps regarding the collected eviden-
ce and meet the applicable rules for testimonials, while
ensuring that the evidence provided by the audit is su-
fficient and appropriate for judicial use both in material
and formal terms.

Several international organizations are currently
concerned and express converging views regarding the
usefulness of the Supreme Audit Institutions as actors
that can play a leading role in the combat against fraud
and corruption by carrying out specific types of audits
in order to detect such violations.
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The Portuguese Court of Accounts can actively
contribute to the prevention of fraudulent acts by pu-
blic managers and other officials responsible for public
affairs by carrying out forensic audits. Forensic audits can
be either preventive or reactive, and the legal mandate
of the Court of Accounts does not pose any obstacle to
their practice.

In the context of the Portuguese Court of Ac-
counts, forensic audits are linked to evidence collection
techniques specifically adapted to sustain the collected
evidence, and to the appointment and preparation of
auditors to testify in trials.

On the other hand, the process of establishing a
specific department with the adequate analytic tools to
receive and deal with fraud complaints from a forensic
perspective, while providing expert training to the auditing
personnel of the Court of Accounts, may enable a situa-
tion in which an autonomous department, or a number
of expert auditors integrated to the work of the regular
audit teams can undertake forensic audits whenever the
evidence of fraud is found in other types of audits.

The resulting advantage of such an innovation
is that it would pave the way for audits specifically ai-
med at routine evaluations of risk and detection of financial
fraud, in line with the rationale expressed by the above-
-mentioned international organizations as reasons for
concern and action by the SAls. It would strengthen the
efficiency of the Public Prosecutor’s Office in its roles of
filing financial liability lawsuits and referring cases that
involve audits to the appropriate authorities upon the
discovery of criminal activity.

Therefore, this solution would enable gains of effi-
ciency in lawsuits filed by the Public Prosecutor’s Office.
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necessary to establish legal mechanisms to preserve sensitive
computational data. The current techniques of forensic audits
will help improve the expectations of citizens in relation to the
auditors'work of preventing and detecting frauds. Finally, when
producing audit programs, auditors must envisage the most
diligent methods capable of ensuring the detection of a fraud
whenever it occurs.

Such mechanisms include, among other features, denunciation
hotlines and computer programs for detecting financial
frauds. See United Nations, Economic & Social Affairs, “Citizen
engagement practices by Supreme Audit Institutions —
Compendium of innovative practices of citizen engagement by
Supreme Audit Institutions for public accountability” January
15,2014, p. 9.

The name of the project is “INTOSAI Platform for Cooperation
with the United Nations”.

This document is available at Http://workspace.unpan.org/
sites/Internet/Documents/A_UN-INTOSAI_Joint_Project_For_
Digital%20Book.pdf (Access on 6.2.2015).
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See, in this regard, the document available at: http://
www.intosai.org/fileadmin/downloads/downloads/3_
committees/4_goal4/FAC_TFSP_OECD_Partners_Good_
Governance_Mapping_Role_SAl.pdf (Access on 6.2.2015).

Information available at: http://www.eca.europa.eu/pt/Pages/
AuditMethodology.aspx (Access on 2.2.2015).

See SINGLETON, Tommie, SINGLETON, Aaron, BOLOGNA, Jack,
LINDQUIST, Robert, Fraud auditing and forensic accounting. New
Jersey, USA: John Wiley & Sons, Inc,, 3rd edition, 2006, p. 55.

Or proactive.

See AYALA, Jorge Badillo, "Auditoria Forense — Mds que una
especialidad profesional una misién: prevenir y detectar el
fraude financiero’, Mayo de 2008,V.2.0, p. 5. Available at https://
na.theiia.org/translations/PublicDocuments/Auditoria_
Forense_Una_Misi%C3%B3n_JBadillo_Mayo08%2814023%29.
pdf (Access on 24.01.2015).

In this regard, the criminal procedure rules related to the
means of evidence (articles 124-170 of the Portuguese Code
of Criminal Procedure) and evidence collection (articles
171-190 of the Code) play a fundamental role. The auditors
and technicians who carry out verifications belong to the
special inspection staff of the Court of Accounts, and are not
considered criminal police officials (such a qualification is not
necessary, since the scope of their activities is distinct from
that of criminal investigations tout court). Yet, either in relation
to the current legal prerogatives, or to the international
standards applicable to public audits — in particular, the
audits carried out by the SAls —, it would be convenient for
the inspection staff of the Court of Accounts (or for a part of
it) to receive special training in these criminal investigation
techniques that have become useful for forensic audits.
Auditors would doubtlessly play the role of official experts
(which is formally accepted nowadays, but has not yet been
recognized in material terms) whenever required. On the other
hand, when collecting evidence — especially testimonials and
documents — considering the current criminal legislation,
the Public Prosecutor’s Office would guarantee a more
efficient audit process for the purposes of financial liability
lawsuits. In this sense, Anténio Cluny states: “(...) during an
audit, upon the evidence of a financial violation that could
harm good management practices and the proper use of
public funds, it would be important to count with a prompt
judicial proceeding that could be independent from the audit
atissue, and capable of carrying out a routine evaluation
of its evidences, underlying risks and of the usefulness of
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a timely consideration of the public interest with efficient
and adequate means” (CLUNY, Responsabilidade financeira e
tribunal de contas. Contributos para uma reflexdo necessdria,
Coimbra Editora, 12 Ed. Dezembro 2011, p. 242). On the other
hand, Helena Ferreira Lopes affirms that “(...) the overall
evidence comprises the audit evidence, that is, the documents
that provide a basis for the reported conclusions regarding
a specific set of facts — authentic, authenticated and specific
documents, including the exams, inspections, evaluations
and declarations signed by the responsible officials or other
responsible parties’, and that “(...) an audit is an activity
marked by the perception and valuation of a specific reality
of facts by individuals with special technical and scientific
knowledge — namely, auditors. This means to say that we do
stand before an inspection-activity, and that an audit is indeed
an inspection’, thus recognizing an equivalence between
auditors and inspection experts, in accordance with the Code
of Criminal Procedure, and the importance of the means
of evidence during an audit. LOPES, “O valor probatério do
relatério de auditoria em juizo’, in Il Encuentro de los Tribunales
de Cuentas de Esparia y Portugal. Ledn, 23 y 24 de septiembre
de 2004 — Madrid, 2005, pp. 297-318. In any case, it would
not be totally senseless if the general definitions of evidence
provided by articles 513 to 522-C of the Civil Procedure Code
could underlie the evidence-collection methodology to be
used in this type of audit.

48 This would necessarily result in specific modifications to
the organic statute of the General Direction of the Court of
Accounts.

49 See ISSAI 1240 issued by INTOSAI, which deals particularly
with the responsibilities of auditors in relation to fraud
during financial audits. Available at: http://www.issai.org/
media/13096/issai_1240_e_.pdf (Access on 24.01.2015).
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