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ABSTRACT

The aim of this study is to analyze the re-
lationship between national development, public
bidding, and external control carried out by the
Courts of Accounts. The study focuses on the bre-
adth of the concept of development and on the ti-
mid pursuit for development through bidding by
public entities. Thus, based on historical, docu-
mental and doctrinal research, it aimed to follow
the evolution of the concept of sustainable deve-
lopment, establish the sustainability dimensions
that apply to public bidding and propose exten-
sion of the scope of bidding audit by the Courts
of Accounts.

Keywords: Sustainable development. Bi-
dding. External Control.

1. INTRODUCTION

In Brazil’s recent history, the pursuit for na-
tional development has guided government action
since the new democracy was instituted; parti-
cularly since the 1988 Federal Constitution was
enacted, establishing national development as one
of the Republic’s aims.

In times of state economic and financial cri-
sis, such as the current Brazilian situation, this
“national development” theme is once again the
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focus of debates, with the intention of seeking
solutions to the crisis.

In addition to this scenario, recent amend-
ments to Law No. 8,666, also known as the Public
Procurement Law (BRAZIL, 1993), and to the Micro
and Small Enterprises (MPEs) Statute (Id., 2006) are
also driving discussions on ways to consider public
bidding as a national development tool, especially
when considering that Public Administration is
Brazil’s largest “buyer.” It is estimated that about
10 to 15% of Brazil’s GDP comes from the public
market (NARDES, 2015; SEBRAE, 2014).

With regard to public bidding, the greatest
difficulty for those who work with the Law is the
conceptual wide scope of the term “sustainable
development.” This creates difficulties in imple-
menting and controlling concrete actions.

Thus, considering the current situation
and this topic’s importance, this study intends to
analyze the evolution of the concept of “sustaina-
ble development,” report on the inclusion of the
term “development” in the context of bidding, and
propose actions which could be implemented to
objectify “development”, as well as suggest exter-
nal control actions.

2. SUSTAINABLE DEVELOPMENT

One of the main objectives of the Federal
Republic of Brazil is to ensure national develo-
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pment, according to Article 3, II, of the Federal
Constitution (BRASIL, 1988).

Another one of the Republic’s aims, accor-
ding to the same article in the Constitution, item
IIT (Ibid.), is economic development to promote
reduction of regional inequalities. For a long time,

national development was understood as such and
would be provided by the implementation of pu-

blic policies (CANOTILHO et al., 2013).

With the increase of environmental concerns
and their apparent conflict with economic growth,
the idea of “sustainable development” spread, in
attempts to make the economy and environmental
conservation compatible (BITTENCOURT, 2014).

The term “sustainable development” came
from a document published in 1987 by the World
Commission on Environment and Development,
called Our Common Future, and was later ratified
by the 1992 United Nations Conference (Ibid.)

Thus, the entire production process began
to be debated and reconsidered, aiming towar-
ds a harmonious relationship with the environ-
ment, including in regards to “forms of production,
consumption, housing, communication, food,
transportation, in addition to interpersonal rela-
tionships” (Ibid., p. 5).

In consequence, these social development
issues are included in the concept of sustainabili-
ty, which is therefore analyzed through three as-
pects: economic, environmental and social. Today,
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however, we hear talk of sustainable development
multi- or pluri-dimensionality.

For example, Bittencourt (2016) points out
six main sustainability dimensions: social (inco-
me distribution equity and homogeneity), spatial
(better land distribution for settlement, urban en-
vironment and economic activities), cultural (ba-
lance between tradition and innovation), political
(consolidation of democratic institutions), econo-
mic and environmental.

In 2012, the UN organized Rio+20, a con-
ference to discuss sustainable development. The
event’s final document contained 17 commitments
to sustainable development for Heads of State:

1. End poverty in all its forms everywhere;

2. End hunger, achieve food security and
improved nutrition;

3. Ensure healthy lives and promote well-
-being for all;

4. Ensure inclusive and equitable quality
education;

5. Achieve gender equality and empower
and women and girls;

6. Ensure availability and sustainable mana-
gement of water;

7. Ensure access to affordable, reliable and
sustainable energy;

8. Promote sustained, inclusive and sustai-
nable economic growth;

9. Build resilient infrastructure, promote in-
clusive industrialization;

10. Reduce inequality within and among
countries;

11. Make cities and human settlements inclu-
sive, safe and resilient;

12. Ensure sustainable consumption and pro-
duction patterns;

13. Take urgent action to combat climate
change;

14. Conserve and promote sustainable use
of oceans;

15. Protect, restore and promote sustainable
use of forests;

16. Promote peaceful and inclusive societies
for sustainable development;

17. Strengthen the means of implementation
and revitalize the global partnership.
(United Nations, 2012a)

Therefore, when dealing with the theme of
sustainable development, many aspects or dimen-
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sions of development should be ensured, among
which we should highlight social (combating po-
verty and hunger; improvements in health and
education), environmental (protecting water, ener-
gy, forest, etc. resources), spatial (improved urban
centers, with adequate and inclusive infrastructu-
re), economical (the quest for inclusive economic
growth, reducing inequality), and political deve-
lopment (maintenance of democratic institutions
and strengthening of global partnerships).

3. SUSTAINABLE DEVELOPMENT
AND BIDS

As ensuring national development is one of
the objectives of the Federal Republic of Brazil, as
stated in Article 3, II, of the Federal Constitution
(BRASIL, 1988), for a long time public policies
were the means intended to implement this goal.

Meanwhile, bidding and administrative con-
tracts had an instrumental focus. It was the way
the Public Administration acquired the goods and
services necessary to perform its functions. The-
refore, bidding and contracts were most concer-
ned with choosing the most advantageous offer,
or getting the highest quality of products for the
lowest price, guaranteeing competitiveness and
equality between participants.

In time, the focus of bidding and adminis-
trative contracts acquired a bias for constitutio-
nality in which the social function of contracts
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was discussed, considering that “administrative
contracts is used to use to promote economic and
social development, eliminate individual and col-
lective inequality, and promote the realization of
constitutionally protected purposes” (JUSTEN FI-
LHO, 2007, p. 28-29).

According to Law No. 8,666 (BRASIL,
1993), some examples of administrative contracts
with the purpose of promoting development are
insertion of direct contracting, by bidding wai-
ver, and intervention in the economic domain
(Art. 24, VI): to provide services with social or-
ganizations (Art. 24, XXIV); to hire Brazilian ins-
titutions dedicated to the social rehabilitation
of prisoners (Art. 24, XIII); to hire associations
for physically disabled persons (Art. 24, XX); to
acquire products for research and development
(Art. 24, XXI); to hire technology transfer, usa-
ge licensing or use of protected content (Art. 24,
XXV); to hire recyclable or reusable waste col-
lection and processing with associations or co-
operatives (art. 24, XXVII); to hire services or
acquire goods of high technological complexity
or national defense value (art. 24, XXVIII); to
hire organizations for technical assistance in the
National Technical Assistance and Rural Exten-
sion Program in Family Farming and Land Reform
(Art. 24, XXX); to hire businesses aiming to ful-
fill incentives for innovation and scientific and
technological research (Art. 24, XXXI); to hire
technology transfer for products used in the Uni-
fied Health System (Sistema Unico de Saiide — SUS)
(Art. 24, XXXII); to hire non-profit organizations
to implement cisterns or other water access tech-
nology (Art. 24, XXXIII); and to acquire strategic
health inputs produced and distributed by foun-
dations (art. 24, XXXIV).

Certain changes in the Bidding Law (loc.
cit.) with respect to supplier qualification docu-
ments also reflect the pursuit of other social va-
lues, rather than only of the best proposal and
insurance of equality, exalting the importance of
hiring suppliers who comply with social security
and labor laws. Changes that can be cited inclu-
de requiring regular status with INSS (art. 29, IV)
and no impaired debits before the Labor Courts
(Art. 29, V).

The purpose of these changes was to bring
other constitutionally relevant values into effect,
as bidding and administrative contracts were al-
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ready being used as tools to implement many as-
pects of sustainable development.

ministrative contracts came about with the advent

rket, especially the right of hiring preference in
the event of a ficto tie (Art . 44), the right to late
tax settlement (Art. 42 ), and the possibility of pu-
blic entities to use bidding exclusive to micro and

measures, the real objectives of public bidding,
and the impact of Public Administration buying
power on the economy, among other topics, were
discussed at large. Yet, due to the constitutional
provision for differential and favorable treatment
to micro/small businesses, added to the fact that
these types of establishments are, by quantity,
the base of the economy and largest generator of
formal jobs, this differential treatment was con-
solidated and recognized!.

and administrative contracts as a way of imple-
menting development policies were already being
carried out, taking into consideration the social
function of administrative contracts. But it was
only in 2010, through Law No. 12,349 (BRAZIL,
2010a), that Article 3 of Law No. 8,666/1993 was
changed to include sustainable national develop-
ment as one of the aims of bidding, becoming the
legal landmark of sustainability in public bidding.

trative contracts expressly became choosing the
offer most advantageous to the Administration,
ensuring equality between bidders and promoting
sustainable national development.

pment evolved, as described in the first item of
this article, the approach to sustainable develo-
pment in bidding, as of implementation of Law
No. 12,349/2010, had any economic focus at the
beginning and has been gradually expanding.

nal draft text (Bill No. 13/2010) in the rationale of
the bill which culminated in Law No. 12,349/2010
used the term “national development.” It focused
on creating preference margins for purchasing do-
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However, an important step in the pursuit
of economic development through bidding and ad-

of the MPE (micro and small businesses) Statute
(Id., 2006) in 2006. The statute gave to micro and
small businesses rights to access the public ma-

small businesses with quotas for them (Art. 48).
At the time, the constitutionality of these

It can therefore be observed that bidding

Thus, the objectives of bidding and adminis-

Just as the concept of sustainable develo-

For example, it is noteworthy that the origi-
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mestic products, on strengthening national supply
chains, and on encouraging innovation and resear-
ch. As cited in the rationale: “6. The amendment to
heading of Article 3 aims to add national economic
development as a purpose of public bidding.” (Id.,
2010b, emphasis added).

But during the course of examination of the
bill, one of the amendments to the original text
added the word “sustainable” to “national develo-
pment” (Id., 2010a ), which extended the herme-
neutic scope of bidding objectives to include the
various dimensions of sustainable development,
not only the economic aspect.

In practice at the federal level, standards
evolved to implement these legal sustainability
objectives in their broadest sense, either by Fe-
deral Decrees, which established preference mar-
gins for domestic products (economic dimension),
or by Decree No. 7,746/2010, which established
criteria and guidelines to promote sustainable na-
tional development that focuses on the environ-
mental dimension. Recently, with the change in
the Micro and Small Enterprises Statute by 2014
Complementary Law No. 147/14, new dimensions
of sustainable development were added to the le-
gal system. These were local or regional develo-
pment and technological development, given the
MPE Statute Article 47 amendment:

Art. 47. In direct and indirect, autonomous and
foundational, federal, state and municipal public
Administration contracts, differential and simplified
treatment should be granted to micro and small
businesses, aimed at promoting economic and social
development at the local and regional level, expanding
the efficiency of public policies and encouraging
technological innovation. (Ibid., emphasis added).

Thus, since the change made to the MPE
Statute, it is mandatory that Public Administra-
tion h use exclusive bidding for Micro and Small
Business or to set aside quotas of up to 25% of
the target for competition solely amongst MPEs
(Art. 48, LC123/06), as well as give preference to
local or regional MPEs, paying up to 10% of the
best valid price (Art. 48, §3).

Some scholars understood that this local/
regional preference resembles the preference be-
tween foreign and domestic products, authorizing
the administration to pay up to 10% more than
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the best offer to hire local or regional companies
(MANASFI, 2014).

Others stood by the understanding that this
legal provision would be a kind of “ficto tie,” with
alocal or regional company that presents a better
proposal than a non-regional MPE having the right
to hiring preference?.

In spite of differences in application, the
legal provision of Article 48, paragraph 3 and the
heading of Article 47 brought a new perspective
to bidding. With it, the Administration’s purcha-
sing power could be used in the context of local
development public policies, including opening a
hermeneutic range to enable bidding restricted ex-
clusively to companies in the same city or region.

To cite an example: suppose that the city
of Mariana, MG, develops a public policy of eco-
nomic, social and environmental development in
order to manage its environmental liability from
mining waste and to promote technological inno-
vation and new local businesses, creating jobs. To
this end, through public policy, it would be deter-
mined that all direct and indirect administration
in the municipality would use bricks made of dam
mud from regional mines, developed by the Fede-

ral University of Ouro Preto in their construction
work. (Franco et al., 2014).
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Buying bricks produced by companies from
other states would not meet the demand of the
Mariana, MG, administration, as they could only
purchase from local companies that use local raw
materials (dam mud), given the need to reduce
environmental liabilities.

Thus, based on Article 47 of the Comple-
mentary Law No. 123/2006 and on a sound public
policy, with defined goals and adequately detailed
action execution controls, one possible interpreta-
tion could be that bids for providing bricks should
be limited to local businesses or those in the dam
region. This would take into consideration other
constitutionally relevant values, such as environ-
mental conservation, promotion of economic ac-
tivity, job creation and technological innovation.

It should be noted that this change in the
MPE Statute converges with the goals set in the
Rio+20 document, especially regarding the eighth
goal, “to promote sustained, inclusive and sustai-
nable economic growth”. It is also aligned with
the third subgoal, “to promote policies aimed
towards development that supports productive
activities, generates decent employment, entre-
preneurship, creativity and innovation, and en-
courages the formalization and growth of micro,
small and medium enterprises, including through
access to financial services” (UNITED NATIONS,
2012b).

Therefore, considering the inclusion of
sustainable national development as an aim of
bidding and the obligation to grant preferential
treatment to MPEs in public contracts for local/
regional and technological development, the fo-
cus turns to the planning phase of public bidding
and contracts. The aim is to verify if the choice of
the object took into consideration environmental
aspects or innovation; if the qualification requi-
rements took into consideration social aspects
(no child or slave labor, no debts with the INSS
or Labor Court, etc.); if there was differential tre-
atment for MPEs (economic and social aspects)
and a participatory budget to authorize spending
(political aspect); if there is a preference for hiring
local companies in bids that are exclusive to MPEs
(economic and spatial aspect); and if there are spe-
cific public policies geared toward other aspects
of sustainable development.

Consequently, bidding assumes a funda-
mental role in developing the strategic planning
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of governments and that is why its management
and oversight should be reassessed.

4. OVERSIGHT BY COURTS
OF ACCOUNTS

In addition to accounting, financial, bud-

getary, performance and assets oversight, from

the perspectives of legality, legitimacy, economy,
subsidy applications and revenue waivers (BRA-

ZIL, 1988, Art. 70), the Courts of Accounts are

in charge of overseeing expenses resulting from
contracts and other instruments governed by the
Public Bidding Law (Id. 1993, Art. 113).

Therefore, as sustainable national develop-

ment is the new objective of public bidding, the

courts are also responsible for overseeing the en-
forcement of this topic.
Oversight of compliance with the Bidding

Law and related legislation by itself ensures ve-

rification of various dimensions of development.
Some examples are if division of the object into
items is appropriate, if economically and techni-
cally viable (which is the economic dimension,

given the possibility of obtaining the highest num-

ber of contracts with different companies); com-
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pliance with qualification requirements (social
dimension, by verifying that there are no underage
or slave workers and no INSS or Labor Court de-
bts, etc.); compliance with bidding waiver require-
ments (social, economic or technological aspects,
according to the rationale for waiver); the applica-
tion of differential treatment to MPEs (economic
and social aspects, by promoting new businesses
and the possibility of new job creation) etc.

In general, the Brazilian Courts of Accounts
already perform compliance audits on bidding
and contracts of entities, particularly with re-
gard to the legality of the act. Therefore, some
aspects of sustainable development are checked,
but not all.

The environmental dimension of sustainable
development in bidding, for example, has been un-
derstood as a mere faculty of entities and as such
has generally not been within the audit scope.

However, given that Article 3 of the Bidding
Law determined that sustainable national develo-
pment is one of the aims of bidding, all technical
specifications of the bidding object should consi-
der and justify adoption of environmentally sustai-
nable criteria. Ferreira (2012) even argues that the
Courts of Accounts should provisionally suspend
bid announcements that do not contain environ-
mental aspects for choosing the object until the
entity corrects the criteria.

Although included in the legal framework
by Complementary Law No. 147/2014, which
amended the Statute of Micro and Small Enterpri-
ses, the economic dimension of local and regional
sustainable development has not been subject to
oversight by the Courts of Accounts.

This occurs because oversight of legality
alone - to verify if there were exclusive bids or
bids with quotas for MPEs - will not ensure lo-
cal or regional economic development. On the
contrary, to monitor compliance with the MPE
Statute regarding the aspect of local or regional
development, it should be verified that the entity
conducted previous studies on the supplier market
and on the advantage of hiring MPEs (v. Art. 49
LC No 123/2006) and that it elaborated structured
public policies. Finally, if a study was conducted
on the vocation of the municipality or regional for
the economic activity intended to be developed,
to support applying preference margins to local/
regional products.
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Moreover, the mere performance of exclu-
sive bidding or those with quotas for MPEs raises
great risks of deserted bids, due to the absence of
MPEs to deliver the object. This will require the
entity to repeat the bidding process, making ope-
rating costs very expensive for the Administration.

Therefore, in account audits, the choice of
the procedure to be adopted should consider the
operating costs of administrative decisions.

After all, if the purpose of bidding is also
sustainable national development, no develop-
ment will be attained if the Administration itself
does not work to cut operating costs. Yet reducing
administrative operating costs of bidding procedu-
res is generally not within the scope of the oversi-
ght of the Courts of Accounts. Continuing on local
or regional development, when the recent changes
to the MPE Statute were disseminated in cities of
Parand by SEBRAE/PR, the following difficulties
arose in implementing new legislation:

- Micro and small local and regional entrepreneurs
claim they do not participate in public bidding
because they do not have advance notice on what
the Administration will buy, and mainly because they
believe that purchasing processes are all targeted.
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They therefore do not participate in bidding, which
consequently compromises local and regional
development;

- Public Administration fears exclusive bidding or
bids with quotas because of the impact on product
price, i.e. due to a perception that buying from micro
and small businesses is always more expensive, and
consequently there would be risk of repression by
the Courts of Accounts.

[t is noteworthy that the concerns of local
and regional entrepreneurs would be easily solved
by adopting public governance practices in acqui-
sitions, including developing a strategic plan for
the purchasing department, disclosing an annual
purchase plan and using tools to increase purcha-
sing process transparency.

Similarly, based on Administration con-
cerns, a prior study of the supplier market, veri-
fication of advantages for the Administration in
hiring MPEs, and defined local or regional econo-
mic development plans should also be part of stra-
tegic planning for the public procurement sector.

This analysis regarding strategy and plan-
ning in the procurement sector is consistent with
the concept of public governance, which the Fede-
ral Court of Accounts has already audited.

A precedent from this Court can be cited.
Judgment No. 2,328/2015-P, which appraised the
consolidated report of audits that evaluated go-
vernance and management of Federal Public Ad-
ministration procurement. This was an important
precedent for the oversight of governance by state
Courts of Accounts.

Audits on the achievement of development
goals established by the Rio+ 20 UN document,
which include the priority dimensions of sustai-
nable development for participating countries, are
also in this context.

In January 2016, Paula Hebling Dutra, a
TCU federal government auditor, wrote an arti-
cle entitled “SDGs Audit Results Framework” in
the winter issue of the INTOSAI Journal (Inter-
national Organization of Supreme Audit Insti-
tutions). In the article, she shows the results of
audits carried out by international control agen-
cies that can be included in the risk matrix of
government action plans to achieve the goals pro-
posed for sustainable development particularly to
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avoid specific risk factors in government progra-

ms. Some are overlapping responsibilities among

agencies/entities; lack of coordination between
different levels of government; lack of public po-

licies and strategies to achieve goals; inadequate

assessment of social and environmental effects
of government policies and programs; lack of
economic, social and environmental analysis to
support decisions; lack of long-term planning;
inadequate program financial management; no
internal laws requiring goal fulfillment; lack of
control and monitoring programs to achieve go-
als; and lack of data and accurate information for
decision making.

Thus, given the evolution of the concept
of “sustainable national development” as the ob-

jective of bidding, the form of monitoring by the

Courts of Accounts should also evolve, advancing
from compliance audit to performance audit that

measures the governance of public procurement.
This audit should include control of operating

costs and of government guidelines for public pro-
curement, which should contain all sustainable
development dimensions present in the Rio+20
document.

5. FINAL CONSIDERATIONS

National development is, and should be, one
of the aims of the Federal Republic of Brazil. This

was always sought through public policies, ini-

tially focusing solely on economic development.

As the concept evolved, its focus began to include

social, environmental and other aspects, such as
those established by the 17 Rio20+ goals for sus-
tainable development.

In this evolving context, bidding was first
used as a means to carry out public policies, but

with the social function of administrative con-

tracts as a concern, bidding became a tool to achie-

ve development.

Therefore, legislation related to public pro-
curement experienced many changes to include
facets of the search for development. Some exam-
ples are increased bid waiver possibilities to prio-
ritize other constitutional values in the face of
isonomy and the most advantageous proposal;
additional qualification requirements to find com-
panies that comply with labor and social security

laws; and even differential and preferential tre-
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atment established for MPEs to access the public
market.

Yet the legal landmark for sustainability
in the area of public bids only emerged in 2010,
with the advent of Law No. 12,349/2010, which
altered the Bidding Law to include sustainable
national development as an aim of bidding.

At first, the pursuit of sustainable natio-
nal development through bidding focused on
the economical aspect of sustainability in view
of preference margins to acquire domestic pro-
ducts were included.

Nevertheless, with the evolution of the
concept of sustainable national development
in the area of bidding, we notice an increase
in issuance of norms, which regulate the envi-
ronmental and social aspects of public bidding.

Recently, Supplementary Law No.
147/2014, which altered the MPE Statute to
make exclusive bidding for MPEs or with quo-
tas mandatory, brought two further dimen-
sions to sustainable development in the area
of public bidding: local or regional sustainable
development and technological development
(innovation).

Given that the Courts of Accounts are in
charge of overseeing bidding and administra-
tive contracts, it is the responsibility of these
bodies to monitor achievement of the sustai-
nable national development goal in public bi-
dding, whether through compliance auditing,
analyzing solely the legal aspects which con-
template sustainability dimensions, or throu-
gh performance auditing, verifying the criteria
for public governance and operational costs. It
is also up to them to try to achieve the goals
for sustainable development established in the
Rio+20 document.

NOTES

1 The Federal Supreme Court has even already ruled
regarding constitutionality of the Micro and Small
Enterprises Statute. See one of the judgments: RE
627543/RS.

2 Understanding adopted by Federal Decree No.
8,538/2015 and Parana State Decree No. 2,474/2015.
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